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Quality— 


the only Standard 


As reflected in its 
Editorial Excellence and Completeness 
Distinctive Composition and Printing 
Handsome, durable Binding 
and a 


Modern Upkeep Service 


These are the things which make 


“F.S. A.” 
Florida Statutes Annotated 


the finest statutes ever published for 
Florida or any other state 


Annotations — so complete they. 
practically constitute your brief. 


Superbly Indexed 


Ask for full partculars—including a picture in color 


WEST PUBLISHING CO. - - - - - - - ST. PAUL 2, MINN. 
THE HARRISON COMPANY - - - - - - ATLANTA 2, GA. 
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The Board of Directors of 
Trust Dopartment 
of the Bank 
This department administers Court Trusts, 


The protection of the rightvof and furoper 
ofour Trust Department 


Wm. Hardin Goodman 
Florida Vice Dresidentand Trust Gffecor 
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FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 
offers the following legal publications: 


Volume I, Fioripa STATUTEs, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume IJ, Fuoripa STATUTES, 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


1943 CUMULATIVE SUPPLEMENT TO VOLUME I 
1943 CUMULATIVE SUPPLEMENT TO VoLuME II 


These volumes may be obtained Now from the Secretary of 
State at a cost of $10 each—1943 Cumulative Supple- 
ment to Volume I $2. 1943 Cumulative Supplement to 
Volume II $2.75—to purchasers within the State. 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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Ninth Edition 


ONE VOLUME 
Will be ready for delivery 
early in 1946 


LEGAL FORMS 


WAIT and EXAMINE the new revised JONES 


LEGAL FORMS before yon purchase 


any book on legal forms 


For generations, lawyers all over the country have 


used Jones as THE book for ali types of legal and 
business forms. The new edition will adhere to the 
same high standards of accuracy and usefulness as 


characterized the past eight editions. 


Approximately 3,000 pages of up-to-date forms, 
with annotations, in one volume under one index. 


THE BOBBS-MERRILL COMPANY 


Publishers 
INDIANAPOLIS 7 


INDIANA 
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President’s Message 


Florida State Bar Association Committees, 1945-46 


Editorial 


Minimizing Estate Taxes in Drafting Wills, By: Charles A. Morehead 


The War Powers of the President, By Lester Harris 


Missouri’s New Constitution, By: Hubert U. Feibelman 


Lawyers in the Armed Forces 


IMPORTANT NOTICE 


214 


This will be the last issue of the Journal mailed to members whe have not 


paid their 1945 dues. 


A graduate from Stetson University College of Law, 1940, admitted to prac- 
tice in Florida same year, discharged from U. S. Coast Guard March 16, 1943, 
employed since discharge in Washington, D. C., single, desires to make con- 
nection with some reputable law firm in Florida. Address X, care Florida State 


Bar Association, Box 1226, Tallahassee, Florida 


“IF A MAN GOES INTO LAW IT PAYS TO BE A MASTER OF IT.” 


(Justice Holmes.] 


Aids to Mastery .. . 


POMEROY’S EQUITY JURISPRUDENCE, 5 Vols., 1941, 5th Ed. The great legal 


classic modernized by a master. 


JONES ON EVIDENCE, 3 Vols., 1938, 3rd Ed. Your evidence manual for civil 


cases. 


MONTGOMERY'S MANUAL of Federal Jurisdiction and Procedure with Forms. 
1 Vol, 1942, 4th Ed. “What,” “How,” “When,” “Where” of Federal 


Practice. 


BANCROFT-WHITNEY COMPANY Publishers 


200 McALLISTER STREET SAN FRANCISCO, CALIFORNIA 
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Glorida State Bar Association 


OFFICERS AND BOARD OF GOVERNORS 


JULIUS F. PARKER, President, W. W. ARNOLD, President, Junior Bar, 
Tallahassee Orlando 
LEWIS H. TRIBBLE, Secretary, WARREN L. JONES, Past President, 
Tallahassee Jacksonville 
MEMBERS FROM THE FOLLOWING CIRCUITS: 
1st _MONTROSE EDREHI, Pensacola 9th GEORGE B. CARTER, Orlando 
2nd CHARLES AUSLBEY, Tallahassee 10th SPESSARD L. HOLLAND, Bartow 
3rd JAMES B. HODGES, Lake City 11th SAMUEL J. KANNER, Miami 
4th E. C. MITCHELL, Jacksonville 12th PARKER HOLT, Fort Myers 
5th WALLACE E. STURGIS, Ocala 13th DOYLE E. CARLTON, Tampa 
6th JAMES BOOTH, St. Petersburg 14th B. L. SOLOMON, Marianna 
7th CATHERINE CARTER, DeLand 15th CHARLES H. EARNEST, West Palm Beach 


8th SELDEN WALDO, Gainesville 


President's Message 


The administration of Warren Jones ends on July 1, 1945. During the 
past legislative session, practically every measure sponsored under his lead- 
ership was enacted into law. He had chosen well the members of the com- 
mittees which helped him administer the affairs of the Bar. Set out below 
are the committee appointments for 1945-1946. Each man has been selected 
because of my knowledge of his interest and dependability. Most of the men 
on the list have been active in the affairs of the Bar Asscciation for a number 
of years. A number of the new appointees are new names in the affairs of 
the Association. However, these have evidenced in their professional and 
public life sufficient ability and interest in the progress of our profession to 
entitle them to a place in its management. 


We will begin to encounter some difficult problems during the coming 
year, which the men on these committees must meet and solve. 


In every person selected, I have every confidence- 


JULIUS F. PARKER, President 
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FLORIDA STATE BAR ASSOCIATION 
COMMITTEES—1945-1946 
COMMITTEE ON CHANCERY PRACTICE 
Edward McCarthy, Jr. Chairman 


Atlantic National Bank Building 
Jacksonville, Florida 


Fred M. Burns L. L. Fabisinski 
Assistant Attorney General Court House 
Tallahassee, Florida Pensacola, Florida 
Harold A. Kooman Prof. Clarence J. TeSelle 
First Federal Building College of Law 

St. Petersburg, Florida University of Florida 


Gainesville, Florida 


COMMITTEE ON CIVIL PROCEDURE 


Lawrence A. Truett, Chairman 
‘Midyette-Moor Building 
Tallahassee, Florida 


W. H. Poe Neil C. McMullen 
Florida Bank Building Petteway Building 
Orlando, Florida Tampa, Florida 
Allen C. Grazier D. H. Redfearn 
Box 267 Shoreland Building 
St. Petersburg, Florida Miami, Florida 


COMMITTEE ON CRIMINAL LAW AND PROCEDURE 


J. Rex Farrior, Chairman 
Tampa Theatre Building 
Tampa, Florida 


Bart A. Riley Joe Hill Williams 
Seybold Building Lake Butler 
Miami, Florida Florida 

John E. Matthews Stanley Milledge 
Bisbee Building Court House 
Jacksonville, Florida Miami, Florida 


PROBATE AND GUARDIANSHIP COMMITTEE 


D. H. Redfearn, Chairman 
Shoreland Building 
Miami, Florida 


Mrs- Catherine H. Carter George E. Burke 

DeLand Veterans’ Facility 

Florida Bay Pines, Florida 

W. F. Blanton William H. Rogers 

Court House Consolidated Building 
Miami, Florida Jacksonville, Florida 

B. A. Meginniss James A. Dixon 

Court House First National Bank Building 


Tallahassee, Florida Miami, Florida 
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Jack F. White G. C. Connor . : 
* Court House First National Bank Building 
Clearwater, Florida Miami, Florida 
UNAUTHORIZED PRACTICE OF LAW COMMITTEE 
Stanley Milledge, Chairman 
Court House 
Miami, Florida 
J- Edwin Holsberry 


- American National Bank Building 
Pensacola, Florida 


J. Rex Farrior 
Tampa Theatre Building 
Tampa, Florida 


Murray W. Overstreet Murray Sams 
Kissimmee DeLand 
Florida Florida 

Weldon G. Starry George A. DeCottes 

Midyette-Moor Building Sanford 

Tallahassee, Flordia Florida 


AMERICAN CITIZENSHIP COMMITTEE Pow 
Evans Crary, Chairman 
Stuart, Florida 


Lloyd F. Boyle John H. Wahl, Jr. 


Sanford Ingraham Building 
Florida Miami, Florida 
Cecil C. Bailey Ciyde Mayhall 
Consolidated Building Marianna 


Jacksonville, Florida Florida 


COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 
James Booth, Chairman 
Hall Building 
St. Petersburg, Florida 


Harris Drew 
Harvey Building 
West Palm Beach, Florida 


Burton Barrs 
Court House 
Jacksonville, Florida 


Albert Bernstein 
Seybold Building 
Miami, Florida 


E. K. Mcllrath 
Graham Building 
Jacksonville, Florida 


Clyde Atkins 
Congress Building 
Miami, Florida 


George Salley 
Ingraham Building 
Miami, Florida 


Arthur Y. Milam 
Greenleaf Building 
Jacksonville, Florida 


James Messer 
Midyette-Moor Building 
Tallahassee, Florida . 


C. Edmund Worth 
First National Bank Building 
Tampa, Florida 


Claude Ogilvie 
Court House 
Jacksonville, Florida 


Harold Wahl 
Graham Building 
Jacksonville, Florida 
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COMMITTEE ON PROFESSIONAL ETHICS AND GRIEVANCES 


Victor O. Wehle, Chairman 
Florida Theatre Building 
St. Petersburg, Florida 


C. D. Towers Harold Kooman 
Consolidated Building First Federal Building 
Jacksonville, Florida St- Petersburg, Florida 
E. Calvin Johnson Winder H. Surrency 
Wallace S. Building - Sarasota 

Tampa, Florida Florida 

G. B. Knowles Spessard Holland 

First National Bank Building Bartow 

Bradenton, Florida Florida 


COMMITTEE ON LEGISLATION 
Charles Ausley, Chairman 
Midyette-Moor Building 
Tallahassee, Florida 


Neil C. McMullen Lloyd F. Boyle 

Petteway Building Sanford 

Tampa, Florida Florida 

Evans Crary Archie Clement 

Stuart, Florida Tarpon Springs 

Mabry Carlton 

Law Exchange Building Raymond Sheldon 

Jacksonville, Florida Wallace S. Building 

G. W. (Bobby) Sanchez 

Live Oak, Florida Henry S. Baynard 

—— First Federal Building 

Ocala, Florida St. Petersburg, Florida 
: C. Bourke Floyd 

Miss Mary Lou Baker 

Florida National Bank Building 

St. Petersburg, Florida Perry E. Murray 

First National Bank Building Walter G. Walker 

Orlando, Florida Daytona Beach, Florida 

Harry P. Johnson W. Turner Davis 

Eustis, Florida Madison, Florida 


COMMITTEE ON MEMORIALS 
M. L. Mershon, Chairman 
First National Bank Building 
Miami, Florida 


L- L. Fabisinski H. Plant Osborne 

‘Court House Barnett National Bank Building 
Pensacola, Florida Jacksonville, Florida 

T. O. Berryhill Martin Carabello 

Ft. Lauderdale Box 1067 


Florida Tampa, Florida 
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COMMITTEE ON PUBLICATIONS 


Leo L. Foster, Chairman 
Brock Building 
Tallahassee, Florida 


Lamar Warren William B. Tippetts 
Attorney General’s Office First Federal Building 
Tallahassee, Florida St. Petersburg, Florida 
Hugh M. Taylor William H. Rogers 
Quincy, Florida Consolidated Building 
Lewis H. Tribble Jacksonville, Florida 
Comptroller’s Office Seldon Waldo 
Tallahassee, Florida Gainesville, Florida 


COMMITTEE ON AMERICAN LAW INSTITUTE 
George P. Garrett (4 years), Chairman 


Box 2351 
Orlando, Florida 
Glenn Terrell (3 years) Cody Fowler (5 years) 
Supreme Court Building Citizens Building 
Tallahassee, Florida Tampa, Florida 
J. Velma Keen (2 years) Giles J. Patterson (1 year) 
Box 868 Florida National Bank Building 
Tallahassee, Florida Jacksonville, Florida ; 
COMMITTEE ON PUBLIC RELATIONS 
Dewey A: Dye, Chairman 
Manatee River Bank and Trust Company Building 
Bradenton, Florida 
Henry F. Lilienthal Harry N. Boureau 
Box 58 First National Bank Building 
West Palm Beach, Florida Miami, Florida 
Herbert W. Fishler Samuel J. Kanner 
Box 754 Shoreland Building 
Fernandina, Florida Miami, Florida 
Perry Nichols - Selden Waldo 
Shoreland Building Gainesville 
Miami, Florida Florida 
COMMITTEE ON STATE PROCEDURAL REFORM 
Robert R. Milam, Chairman 
Greenleaf Building 
Jacksonville, Florida 
D. H. Redfearn Frank O’Kelley 
Shoreland Building Tailahassee 
Miami, Florida Florida 
Edward McCarthy, Jr. ; J- Rex Farrior 
Atlantic National Bank Building Tampa Theatre Building 


Jacksonville, Florida Tampa, Florida 
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SPECIAL COMMITTEE ON REVISION JUDICIARY 
ARTICLE TO FLORIDA CONSTITUTION 


Louis S. Bonsteel, Chairman 
First National Bank Building 
Miami, Florida 


John E. Holsberry Marshall O. Mitchell 
Pensacola, Florida Vero Beach, Florida 
Armstead Brown Marshall H. Edwards 
Tallahassee, Florida Bartow, Florida 

T. J. Ellis Samuel Kirk 
Tallahassee, Florida Bradenton, Florida 
John C. Wynn Edwin M. Clarke 
Shoreland Arcade Jacksonville, Florida 


Miami, Florida D. Niel Ferguson 


David Lanier Ocala, Florida 
Madison, Florida C. Frank Harrison 
Charles W. Luther St. Petersburg, Florida 
Daytona Beach, Florida Ratoh A. Mavetédne 
Tampa, Florida 


Patrick H. Mears 
George W. Coleman City Administration Building 
West Palm Beach, Florida Tallahassee, Florida 


SPECIAL COMMITTEE ON BILL OF. RIGHTS 
William Fisher, Sr., Chairman 
American National Bank Building 
Pensacola, Florida 


Joe C. Jenkins 
Gainesville, Florida 


G- B. Knowles Chester McMullen 
Bradenton, Florida Clearwater, Florida 
Robert Smith L. Grady Burton 5 
Ocala, Florida Wauchula, Florida 
Giles F. Lewis Clyde H. Wilson 


Orlando, Flerida 


John A. Bouvier 
Langford Building 
Miami, Florida 


SPECIAL COMMITTEE ON JUVENILE DELINQUENCY 
Erskine Landis, Chairman 
DeLand, Florida 


B. A. Meginniss 


Sarasota, Florida 


Walter H. Beckham 


Court House Court House 
Miami, Florida . Tallahassee, Florida 
Mrs. Catherine Carter Raymond R. Richardson 


DeLand, Florida 


Russell Snow .. 
Cocoa, Florida 


West Palm Beach, Florida 
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SPECIAL COMMITTEE ON BAR INTEGRATION 
The Junior Bar Section 7 


SPECIAL COMMITTEE ON LEGAL AID 


T. T. Oughterson, Chairman 
Stuart, Florida 


Roger H. West Robert S. Florence 

Post Office Box 310 610 Biscayne Building 
Daytona Beach, Florida Miami, Florida 

Willard Howatt Manley P. Caldwell 

St. Augustine Box 751 

Florida West Palm Beach, Florida 


SPECIAL COMMITTEE ON MARRIED WOMEN’S RIGHTS 


Mrs. Ethel Ernest Murrell, Chairman 
1500 Brickell Avenue 
Miami, Florida 


Dwight O. Rogers Miss Mary Lou Baker 
Bartow, Florida First National Bank Building 
— St- Petersburg, Florida 
Supreme Court Building D. H. Redfearn 

Tallahassee, Florida Shoreland Building 

Mrs. Catherine Carter 


DeLand, Florida 


SPECIAL COMMITTEE ON WAR WORK 


Charles A. Mitchell, Chairman 
Vero Beach, Florida 


C. H. Earnest ¥ John M. Coe 

West Palm Beach, Florida Pensacola, Florida 
Robert S. Baynard Hollis Rinehart, Jr. 
First Federal Building Ingraham Building 
St. Petersburg, Florida Miami, Florida 


Chester S. Whittle 
First National Bank Building 
Orlando, Florida 


SPECIAL COMMITTEE ON REFRESHER COURSES 


Harry R. Trusler, Chairman 
University of Florida 
Gainesville, Florida 


Russell A. Rasco Robert R. Milam 
University of Miami Greenleaf Building 
Miami, Florida Jacksonville, Florida 
W. J. Hester T. M. Shackleford, Jr. 
University of Miami Tampa Theatre Building 


Miami, Florida Tampa, Florida 
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Dean Slagle 
University of Florida 
Gainesville, Florida 


H. P. Osborne 
Barnett National Bank Building 
Jacksonville, Florida 


E. A- Clayton 
Gainesville, Florida 
Clarence TeSelle 


University of Florida 
Gainesville, Florida 


Glenn Terrell 
Supreme Court Building 
Tallahassee, Florida 


John A. Murphree 
Gainesville, Florida 


O. C. Beakes 
Barnett National Bank Building 
Jacksonville, Florida 


SPECIAL COMMITTEE ON OIL AND GAS RIGHTS 


Doyle E. Carlton, Chairman 
Post Office Box 3238 
Tampa, Florida 


C. W. Peters 
Miami, Florida 
James Whitehurst 
Brooksville, Florida 


Lawrence A. Truett 
Midyette-Moor Building 
Tallahassee, Florida 


Leo L. Foster 
Brock Building 
Tallahassee, Florida 


Henry 8S. Baynard 
First Federal Building 
St. Petersburg, Florida 


John Wigginton 
Governor’s Office 
Tallahassee, Florida 


SPECIAL COMMITTEE ON GROUP INSURANCE 


John Bell, Chairman 
Post Office Box 1288 
Tampa, Florida 


Giles J. Patterson 
Florida National Bank Building 
Jacksonville, Florida 


Glynn O- Rasco 
835 Lincoln Road 
Miami Beach, Florida 


Horner C. Fisher 
Post Office Box 45 
West Palm Beach, Florida 


D. G. Haley 
Sarasota 
Florida 


ESTATE TAXATION AND TRUST COMMITTEE 


Charles A. Morehead, Chairman 
Seybold Building 


J. Ollie Edmunds 
Jacksonville, Florida 


Walter E. Travers 
West Palm Beach, Florida 


SPECIAL COMMITTEE ON LEGAL INSTITUTES 


J. M. Flowers, Chairman 
710 Biscayne Building 
Miami, Florida 


Miami, Florida 


Warren Jones 
Jacksonville, Florida 
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G. B. Fishback — Eldredge Hart 
Rutland Building Winter Park, Florida 
Orlando, Florida . 
L. S. Julian 
C. C. Howell, Jr. First National Bank Building 


Atlantic National Bank Building + Miami, Florida 
Jacksonville, Florida 
J. Velma Keen 


Tallahassee, Florida 
SPECIAL COMMITTEE ON ECONOMICS OF THE BAR 


R. C. Alley, Chairman 
Harvey Building 
West Palm Beach, Florida 


W. Gregory Smith John Bull 

Bisbee Building Box 2270 
Jacksonville, Florida Tampa, Florida 
Harrison E. Barringer M. L. Stephens 
Sarasota, Florida St. Augustine, Florida 


SPECIAL COMMITTEE ON EVIDENCE 


Luther W. Cobbey, Chairman 
Tampa, Florida 


Cecil Bailey P. Guy Crews 
Consolidated Building Jacksonville 
Jacksonville, Florida Florida 

Perry Nichols Mabry A. Carlton 
Shoreland Building Jacksonville 
Miami, Florida Florida 


REPRESENTATIVES TO THE CONFERENCE OF JUDGES OF 
the FIFTH JUDICIAL CIRCUIT 


John D- Harris 
Post Office Box 1137 
St. Petersburg, Florida 


Raymer F. Maguire Warren Jones 
Post Office Box 633 Jacksonville 
Orlando, Florida Florida 
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Editorial 


GROUP INSURANCE FOR THE BAR 


About a year ago officers of the State Association began an investiga- 
tion of a plan of group disability insurance which is offered to professional 
societies by the Commercial Casualty Insurance Company and the Metropoli- 
tan Casualty Insurance Company of the Loyalty Group of Newark, New 
Jersey. A committee of well known members headed by John Bell, of Tampa, 
as chairman, was appointed to make the investigation and report to the 
association. This report, made at the Bar Delegates meeting in Jacksonville, 
was entirely favorable and at the State Meeting held in Jacksonville recently 
the members voted to endorse the plan, which makes possible the purchase 
of accident and health insurance on the basis of a group at a savings of 
about 40 per cent over the cost of individual protection, yet each member 
will receive and pay for his individual policy. 


Before the plan can become operative it will be necessary for a minimum 
of 50 per cent of the membership to enroll. Under the group plan members 
may enroll despite present physical disabilities which might otherwise make 
them uninsurable, but this may be done only during the original enrollment 
period. After that insurability must be proven. Any member, actively en- 
gaged in the practice of law and under 70 years of age is qualified for 
coverage. 


This plan of coverage is now in force in three Florida county bar as- 
sociations, Dade, Palm Beach and Hillsborough, as well as more than five 
hundred other professional societies throughout the country. This offering 
will be explained to individual members by agents of the companies through- 
out the state and by mail and warrants the close attention and investigation 
of every Florida lawyer. 
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AMENDMENT OF RULE 24 OF THE UNITED STATES CIRCUIT COURT 
OF APPEALS FOR THE FIFTH CIRCUIT 


RULE 24, Subsections 1 and 3 OF THIS com, HAS BEEN AMENDED 
TO READ AS FOLLOWS: 


1. The Clerk shall mail a notice to each party or his counsel so soon 
as the record by printing, or otherwise, is in final form for a hearing. The 
counsel for the appellant, or petitioner, shall file with the Clerk of this court 
within thirty days from the receipt of such notice and at least fifteen days 
in ordinary cases and (5) five days in preference cases before the case is 
set for argument, twenty copies of a printed brief, one to be signed in hand- 
writing by an attorney of this court who has entered an appearance in the 
case; together with a certificate that a copy has been mailed to or previously 
served on the opposite party or parties. Four copies of typewritten briefs in 


behalf of poor persons‘in forma pauperis cases, with a like certificate of 
service, shall be sufficient- 


3. The counsel for appellee or respondent shall file with the Clerk of this 
court within twenty (20) days from the service upon him of opponent’s brief, 
and at least five days before the case is set for argument in either ordinary 
or preference cases, twenty copies of a printed brief, with a certificate that 
a copy has been mailed to or personally served on his opponent or opponents. 
His brief shall be of a like character with that required of the appellant or 
petitioner, except that no specification of errors shall be required and no 


statement of the case unless that presented by the appellant or petitioner is 
controverted. 


QUICK REFERENCE GUIDE TO FEDERAL LABOR LAWS 


A quick reference guide to federal labor laws and labor agencies has 
been published by the Division of Labor Standards U. S. Department of 
Labor. It lists basic federal labor laws, emergency wartime legislation, 
and veterans’ legislation dealing with employment and labor matters. The 
62-page booklet, put up in loose leaf form to permit local adaptations and 
revisions, lists divisions of the U. S. Department of Labor, emergency war- 
time labor agencies, and labor branches of the procurement agencies. 


This publication is Bulletin 66-A—‘“A Guide to Labor Legislation.” Sample 
copies may be obtained from the Division of Labor Standards, U. S. Depart- 
ment of Labor, Washington 25, D. C. or purchased at 25 cents a copy from 


the Superintendent of Documents, Government Printing Office, Washington 
25, D. C. 
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MINIMIZING ESTATE TAXES IN DRAFTING WILLS 


: ' by CHAS. A. MOREHEAD, of the Miami Bar 
IMPORTANCE OF THE SUBJECT 


Lawyers can save their clients enormous sums of money in estate taxes 
by the proper planning of estates and drafting of wills. Federal estate 
taxes have now reached such high levels that attorneys can no longer afford 
to draft wills involving estates in excess of the $60,000 estate tax exemption 
without considering means of ethically minimizing this tax. This is evident 
when'we consider the following table of estate taxes: 


Value of Net Estate Amount of Federal 
in Excess of Exemption Estate Tax 

$ 100,000 $ 20,700 
250,000 65,700 
500,000 145,700 
1,000,000 325,700 
2,000,000 753,200 
3,000,000 1,263,200 
4,000,000 1,823,200 
5,000,000 2,468,200 
10,000,000 6,088,200 


The purpose of this article is to advance a few suggestions on this subject 
which it is hoped will be of practical use to Florida lawyers in drafting wills. 


LIFE INTEREST TO WIFE IN TRUST WITH REMAINDER TO CHILDREN 


The usual family consists of a husband, his wife and children. The husband 
ordinarily wishes his attorney to draft his will so as to leave all or a major 
portion of his property to his wife, with the knowledge that she will properly 
support and educate the chlidren and leave the property to them upon her death. 
If the attorney drafts such a will, the property will be taxed twice, first upon 
the death of the husband, and secondly upon the death of the wife, if she dies 
more than five years later. This second tax, which amounts to $1,003,288 in a 
$5,000,000 estate, and corresponding amounts in smaller estates, is entirely 
unnecessary. It can easily be saved and the same protection for the family ac- 
complished by the simple expedient of having the husband devise his property 
to a trustee with directions to pay the income to his wife for her life, plus so 
much of the corpus as in the discretion of the trustee may be necessary for 
family purposes, with the remainder to the children upon the wife’s death (1). 


A third estate tax upon the death of the children may also be avoided by 
allowing the children a life interest similar to that of the wife, with remainder 
to the grandchildren or others. Unless this or some similar method is used, 
only $718,721 would remain out of a $5,000,000 estate upon the death of the 
grandchild. The balance of $4,281,279, and corresponding amounts in smaller 
estates, would be paid in estate taxes upon the death of the grandfather, the 
grandmother, the father and the grandchild, if each died more than five years 
apart (2). 


The use of this method also results in considerable savings in probate 


(1) 1945 Prentice-Hall Federal Tax — par. 23241; Montgomery on “Federal Taxes on 
Estates, eo) a Gifts’ (1945 Ed.), p. 29; Polisher on “Estate Planning and Estate Tax Sav- 
ings”, pp. 


(2) Montgomery (supra), p. 30. 
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costs, because the property held in trust is excluded from the probate of the 
estate of all members of the family except the creator of the trust. 


An alternative method of avoiding the second estate tax upon ‘the death 
of the wife is to have the husband devise his wife a life estate in his property 
with remainder to the children, without the intervention of a trustee (3). The 
trust arrangement seems more desirable, however, because it is more flexible 
and is free from the many restrictions upon changes of investments, powers to 
invade corpus, etc., inherent in common law life estates. Nevertheless, the life 
estate may be desirable where clients have an obsession against trusts, or where 
for other reasons a trust is undesirable, or when a more simple will is preferred. 

It is important that the rule against perpetuities be observed in setting up 
trusts for unborn children or grandchildren. A saving clause to avoid violating 
this rule may be advisable. 


THEORY OF THIS PLAN 


There is no trick to this tax saving plan. The Treasury Department and 
every court approve it. Here is why it works: The estate tax law provides that 
the only property subject to estate taxes is property in which the decedent 
owned an “interest at the time of his death” (4). Since the husband owns the 
property outright, the tax on his estate cannot be avoided by his will. If he 
devises his property to his wife in fee, then upon her death (if it occurs more 
than five years later (5) a second tax must be paid upon the same property, 
because she will own it at her death. On the other hand, if her husband’s will 
gives her only a life interest in the property, in trust or otherwise, there will 
be no second estate tax to pay upon her death, because her death terminates her 
interest and she will own no interest in it subject to estate tax upon her death. 


Another reason why this plan works is that the Code taxes only the “trans- 
fer of the estate of the decedent” (6). The “transfer” of the property to the 
children in our case is accomplished by the death and will of the husband, not 
the wife... So there is no taxable “transfer” upon her death. 


A leading case supporting these theories is Safe Deposit Co. v. Helvering 
(1940) 42 B.T.A. 145; affirmed 121 Fed. (2) 307 (CCA 4th 1941), 27 AFTR 
675; reversed on other grounds 316 US 56, 28 AFTR 1256. That case involved 
the estate of Zachary Smith Reynolds, the tobacco company heir, whose’ mar+ 
riage to a “torch singer” and mysterious death shortly thereafter made head- 
lines in 1932. Reynolds’ mother devised property in trust, under which he was 
to receive the income for his life with a general testamentary power :of ap- 
pointment in him, and remainder to his descendants in default of the exercise 
of the power, which he did not exercise. Upon the death of Reynolds the com- 
missioner contended that the trust property was taxable in his estate on the 
theory that he “owned an interest” in it at his death. In overruling this con- 
tention the Court said: 121 F(2), Text 309, 310: 


. “The chief contention of the government is that the property embraced ‘in — we 
the trust was property in which the decedent (the son, Reynolds) owned’ ° * 
an interest at the time of his death and which was therefore subject. t6 
the estate tax. * * * The trouble with this contention is that upon his .. « 
death decedent had no interest tes any sort in ro trust property. oe 


1945 Research Institute of American Federal Tax Service, 8-2509 ; Montgomery 
cepa p. 368; 1945 P-H Tax Service, par. 23241 


(4). Internal Revenue Code, Sec. 811(a) ;, 26 USCA, one, 3 1945 Prentice-Hall ‘Tax 
Service, par. 23232, et seq. 


(5) I.R.C., See. 812(c) ; 26 USCA, par. 812(c). Qi 
(6) I.B.C. 810; 26 USCA, par. 810; 1945 Prentice-Hall Tax Service, par. 23108. 
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Under the will of his mother he had the right during his life to the income 
of the property placed in trust, * * * when he died without exercising the 
power of appointment the trust property passed under the will of his 
mother to the persons designated by her to take in default of appoint- 
ment. His death, therefore, terminated all interest that he had in the 
property embraced in the trust and he had no interest therein of any sort 
which passed from him to another at his death. It is beside the point to 
say that he was to have the benefit of the property during his lifetime. 
This is true of any life estate and no one would contend that a mere 
life estate subjects the life tenant to the estate tax. * * * Therefore (text 
310) decedent had no interest which would be subject to the estate tax.” 


To the same effect see the authorities cited below (7). 


Since the decision in the Reynolds’ case (supra) I.R.C. 811 (f) has been 
enacted, which taxes all property passing under a general power of appoint- 
ment, whether exercised or not, but still exempts from estate taxes all property 


passing under certain special powers of appointment. This exemption, next 
discussed, is very important. 


SPECIAL POWERS OF APPOINTMENT 


At the time the testator executes his will it is usually impossible for him 
to determine what the respective financial status of his children will be at 
the time of the death of his wife, if she survives him. Upon her death years 
after the death of her husband, one child may be destitute, one in moderate cir- 
cumstances, one independently wealthy. Accordingly, it would be unwise for 


the husband to provide in his will that his trustee must distribute the property 
that remains in trust after the death of his wife equally among his children. 
Then how can he draft a will that will allow his property that remains in trust 
after his wife’s death to be equitably distributed among his children in ac- 
cordance with the financial necessities of each child as they exist at her death? 
The estate tax law has solved this problem by allowing a testator to provide 
in his will that his wife shall have the power to direct the trustee to distribute 
the remainder of the trust property to such of the “descendants” of either the 
husband or wife, or the “spouses of such descendants,” in such manner and 
proportions and at such times as she may appoint by her will, without sub- 
jecting the property to an estate tax upon the death of the wife (8). Thus 
this provision of the estate tax law allows the husband to dispose of his estate 
in accordance with the desires of himself and his wife and the needs of his 


descendants and still save almost half the estate tax he would have paid had he 
not used this simple trust plan. 


_. The husband’s will should provide an alternative disposition of the trust 
estate in event of the simultaneous death of husband and wife, or their death 
in a common disaster, or in event she should pre-decease him, or survive him 
but fail to exercise her power of appointment. In some cases it may also be 
advisable to include a provision for alternative disposition of the trust estate 
in event no lineal descendants or their spouses survive the husband and wife (9). 


The privilege of tax exemption is lost to the extent to which the wife exer- 
cises her power of appointment “by creating another power to appoint” (10). 


Polisher on “Estate Planning and Estate Tax Saving’’, pp. 129-132; 
state of Royce (1942), 46 BTA 1090, text 1093; Davis v. U.S. (1939), 27 Supp. 
BR, 28 "23 #3 R 525, headnote 1; 8. v. Field, 18 A. L. R. 1461, 3 AFTR 3635, 255 U.S. 257, 41. 
8. ct. 256, text 258. 

(8) LB.C. 811(f); 26 USCA, par. 811(f) ; 1945 Prentice-Hall Tax Service, par. 23771, et seq... 

(9) Montgomery (supra), pp. 30-31. : 

(10) LR.C. 811(f) (2).. 


, 
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This provision of the Code is designed to forestall any attempt to allow property 
to be transferred tax free from generation to generation (11). 


INVASION OF CORPUS FOR SUPPORT OF WIFE 


It is advisable for the will of the husband to permit his trustee to invade 
the corpus of his trust estate if necessary for the support of the wife and 
children. Though the income may appear sufficient to support the family, it 
may prove insufficient for this purpose during periods of depression or in 
event of family sickness or emergencies. It is suggested, therefore, that the 
husband’s will direct the trustee to pay to the wife all of the net income of the 
trust, with directions to invade the corpus if the income proves insufficient to 
pay her a fixed minimum quarterly amount, and with the power, in the sole 
discretion of the trustee, to invade the corpus for such additional amounts as 


may, in its judgment, be necessary to provide funds to meet family or economic 
emergencies (12). 


If the wife has any power whatsoever to invade the corpus, in her discretion, 
exercised either alone or in conjunction with the trustee or another, the entire 
corpus will be taxable in her estate (13). Accordingly, the power to invade the 
corpus should be reposed in the discretion of a trustee other than the wife. 


INCOME TAX SAVINGS BY DIVISION OF TAXABLE 
INCOME AMONG TRUST BENEFICIARIES 


An important income tax saving upon the income distributed to the wife 
by the trustee may be effected during the time she supports the children by 
providing in the husband’s will that a certain percentage of the income received 
by the wife from the trustee shall be used by her solely for the support and 
education of the children during their minority or dependency. Then the entire 
income will not be taxed to the wife, but will be spread among the children and 
the wife, and kept out of high surtax brackets (14). For example, the income 
tax on $12,000 taxed solely to the wife would be $2,800, whereas the aggregate 
tax on $12,000 divided equally between the wife and three children would be 


only $2,064, thus the foregoing provision would result in an income tax saving 
of $736. per year to the family. 


The same tax saving may: be accomplished by creating separate trusts for 
each beneficiary rather than a single trust for several beneficiaries. This may 
be done by providing that the property transferred in trust shall be divided 
into separate shares, one for each beneficiary, and that each share shall be 
held in a separate trust and accounted for separately by the trustee. Then each 
trust will be taxed separately to the trustee if he retains any income undis- 


tributed, and will be taxed separately to each beneficiary if the income is dis- 
tributed to them by the trustee (15). 


FAMILY RESIDENCES 


It is usually advisable not to exclude the family residences from the trust 
property. Instead, the will may direct the trustee to allow the wife during her 
life, and the children during their minority or dependency, to live in the resi- 
dences rent free, and require the trustee to pay the taxes, insurance and up- 
keep thereon from income from the trust estate. Such a provision (1) pre- 


(11) 1945. Research Institute of American Federal Tax Service, par. 3305. : 
23) Article by Henry S. Koster in Estates & Trusts: magazine for December, 1944, pp. 527 


yd 1945 Research Institute of American Federal Tax Service, par. S8-3304 ; 8-3306 ; $-3115.1. 
(14) 1945 Montgomery (supra), pp. 47 and 48. 


_ (15) 1945 Montgomery (supra), pp. 47 and 50. 


: 
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vents the value of the residences from being taxed in the wife’s estate, (2) 
relieves the family of the duty of maintaining them, and (3) if the income 
tax brackets of the wife are higher than those of the trustee, it saves income 
taxes on the income used to maintain the residences by causing it to be taxed 
to the trustee instead of to the wife. 


Florida attorneys should bear in mind that if the husband is a resident of 
Florida and owns a home here, his wife will “take a life estate in the homestead 
with vested remainder to the lineal descendants in being at the time of” his death, 
under Florida Statutes 731.27. The Florida homestead cannot be devised by the 
husband if his wife or any lineal descendents survive him (Redfearn on Wills 
paragraph 223). Accordingly it should not be included in the trust property, 
though it can be maintained from trust income. The wife may also elect to 
take dower, under Florida Statutes 731.34, in lieu of testamentary provisions 
for her. She would probably not elect to take dower in lieu of the provisions 
of the will mentioned above, because she would ordinarily realize more from 
such a will than from her dower allotment. ; 


PROVISION FOR PAYMENT OF ESTATE TAXES 


It is important to remember that estate taxes must sometimes be paid 
upon the value of property which does not pass by the decedent’s will, such as 
the proceeds of insurance policies owned by the decedent at the time of his 
death or upon which he paid premiums (16), and gifts made in contemplation 
of death, estates by the entireties, property over which the decedent possessed 
a general power of appointment, etc. (17). The recipients of such property and 
insurance proceeds are liable for the estate tax of a decedent if it is not paid 
when due, and, “unless the decedent directs otherwise in his will,” the executor 
may collect a proportionate part of the estate tax from the beneficiaries of 
such insurance policies and the recipients of property under certain powers of 
appointment (18). Many states, including Florida (19), have enacted statutes 
governing the manner in which the estate tax shall be distributed among the 
various bereficiaries under the will and insurance policies when the will is 
silent on the subject (20). 


The testator may prefer that certain of the beneficiaries under his will or 
insurance policies receive their share unburdened by their proportionate part 
of the taxes on his estate, or that other beneficiaries pay more than their pro- 
portionate share, or that all estate taxes be paid out of the residuary estate. 
Accordingly, the will should provide for the distribution of the estate taxes among 
the beneficiaries in accordance with the wishes of the testator, unless his wishes 
conform to the distribution provided by statute. In the absence of such a pro- 
vision the estate tax may fall upon those beneficiaries of insurance policies or 
beneficiaries under the will who can least afford to pay it, or upon those whom 
the testator wished to have relieved from the payment of estate taxes (21). 


a 


(16) L.R.C. 811(g); 26 USCA, par. 811(g);. 1945 Prentice-Hall Tax Service, par. 23811, et 
(17) LR.C. *811¢c-f) ; 26 USCA, par. 811(c-f); Regulation 105, Sec. 81.3; 1945 Prentice- 
Hall Tax Service, par. 23165. 


(18) LR.C. 826, 827(b) ; 26 USCA, par. 826, 827(b) ; Montgomery (supra), pp. 640-647. 


(29) 1941 Florida’ See. 734.05 and 734.06; New York Decedent Estate Law, See. 124 ; 
Laws, 2762, Sec. 


430) Montgomery’ 
Montgomery (supra), pp. 640-45; Polisher. on “Estate Planning Estate Tax Saving”, 
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SUGGESTED FORMS OF CLAUSES TO ACCOMPLISH 
THE TAX SAVINGS HEREINBEFORE DISCUSSED 


The following suggested forms of clauses in wills should accomplish the 
tax savings discussed hereinabove: 


Trust With Life Income to Wife: 


After making specific bequests the will may provide: 
“All the rest, residue, and remainder of my estate, of whatsoever kind or 
nature and wheresoever situate, I give, devise and bequeath to my trustee 


hereinafter named, to have and hold the same, upon and for the following 
uses, trusts and purposes: 


1. “To pay the income therefrom to my said wife for and during her life, 
in quarterly installments, but if the income in any quarter shall be less 
then Bisel cts the deficiency shall be paid out of the corpus of the 
trust. The trustee in its sole discretion may invade the corpus of the 
trust for such additional amounts as may in its judgment be necessary 


or proper to provide funds with which to meet any family or economic 
emergency.” 


special Power of Appointment in Wife ito Distribute 
Remainder of Trust Estate to Descendants: 


2. “Upon the death of my wife my trustee shall pay over and distribute 
the corpus and undistributed income of the trust estate to such of my 
then surviving descendants, or their spouses, in such manner and pro- 
portions and at such times as my wife shall by her will direct, nominate 
and appoint.” 


Distribution of Trust Income among Beneficiaries: 


py i eee ee % of the income received by my wife from the trust prop- 
erty shall be received and applied by her solely for the care and edu- 
cation of our children during the period of their actual dependency 
upon her for support, in such proportions for each child as she shall 
deem meet and proper.” 


Use of Family Residence by Wife for Life, 
Free of Rent or Expense: 


“My said wife, for and during her life, shall have the right to occupy 
or use, free of rent, all family residences owned by me at the time 
of my death, together with the furniture, furnishings and equipment 
and all other articles and things therein located or thereunto apper- 
taining or. During the occupancy or use of such property by my wife 
all expenses of maintaining same, including taxes, insurance, repairs, 
and any other cost or charge thereon, shall be paid out of the trust 
income or the corpus of other trust property.” 


Estate Taxes Paid Out of Residuary Estate: 


“All estate, inheritance and succession taxes for which my estate or 
any beneficiary hereunder may be liable as such beneficiary, including 
taxes on insurance policies and on any other property not passing by 
this will, shall be paid out of my residuary estate.” 


| 
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Saving Clause Concerning Rule Against Perpetuities: 


“Having in mind the rule against perpetuities and laws imposing re- 
straints on alienation and accumulations of income, each trust created 

- by or under this will, except such trusts as have theretofore vested in 
compliance with such rule or laws, shall end, unless sooner terminated 
under other provisions hereof, twenty (20) years from and after the. 
death of the last survivor of such of the beneficiaries hereunder as 
are living at the time of my death, any provision of this will to the 
contrary notwithstanding, and thereupon the property held in trust 
shall be distributed, freed of all trusts, to the persons then entitled to 
share the income therefrom, in the proportion in which they are then 
entitled to share such income.” 


CONCLUSION 


The tax saving methods outlined above are, of course, not available alone 
to husband, wife and children, but may be applied to any legatee or any trust 


beneficiary by any testator or the settlor of any trust either by will or living 
trust agreement. : 


There are many ethical methods, other than the foregoing, by which at- 
torneys may minimize estate and income taxes. These will be discussed in later 
articles if the interest in such matters is found sufficient to justify their 
preparation and publication. 


+ 
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THE WAR POWERS OF THE PRESIDENT 


by LESTER HARRIS, of the Orlando Bar 


Under the Constitution, the President has always had the power to use 
force in protecting American interests. This power has been used to prevent 
invasion, to suppress insurrection, and to protect our nationals and property 


rights, both within and without the Union. Oftentimes such presidentail action 
has preceeded war. 


Presidential intervention preceded war in the Boxer Uprising, the Mexican 


War, the War between the States, the Spanish-American War, and World Wars 
One and Two. 


In ruling on this subject, our Supreme Court has held: 


“The President is not only authorized, but bound to resist force with 
force. He does not initiate war, but is bound to accept the challenge with- 
out waiting for any special legislative authority.” 


“This greatest of civil wars was not gradually developed by popular 
commotion, tumultous assemblies, or local unorganized insurrections. How- 
ever, long may have been its previous conception, it nevertheless sprung 
forth suddenly ‘from the parent brain—a Minerva in the full panoply of 
war. The President was bound to meet it in the shape it presented itself, 
without waiting for Congress to baptize it with a name; and no name 
given to it by him, or them, could change the fact.” 


The Prize Cases— 
2 Black 668 
(U. S. Supt. Ct. Rpts.) 


“So the act of May... 1846, recognizing a state of war with Mexico, 
constituted a ratification of the act of the president in accepting the chal- 


lenge, and in engaging in the battles of Palo Alto and Resca de “4 Palma.” 
Ibid. 


“As Commander in Chief, he is authorized to direct the movements 
of the land and naval forces placed by law at his command, and to employ 
them in the manner he may deem most effectual to harass and conquer 
and subdue the enemy. He may invade the hostile country —_ subject it 
to the sovereignty and authority of the United States.” 


Fleming vs. Page, 
9 How. 603,-615 (1850). 


The powers of the President are derived not only from the Constitution, but 


from International Law as well. Article I, Section 8, — 10 of the Con- 
stitution provides as follows: 


“Congress shall have the power to define and punish piracies and 
felonies committed on the high seas and offenses against the Law of 
Nations.” 


The ‘United States Supreme Court in this clause, as 
follows: 


“But the power of the President as Cormimander-in-Chief must be exer- 
cised in accordance with the laws and usages of Nations.” 


U. S. v. Eliason, 16 Pet. 291, 
Ex Parte Reed, 100 U. S. 13. . 


Wi 
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Mr. Justice Gray in the case of “The Paquete Habana vs. United States, 
175 U. S. 677-694, held that: 


“International Law is part of our law, and must be ascertained and ad- 
ministered by the courts of justice—as often as questions of right—are 
duly presented for their determination.” 


In the case of “The Nereide,” 9 Cranch 388, Chief Justice Marshall held: 


“That in the absence of any Act of Congress to the contrary, the 


Court is bound by the Law of Nations, which is a part of the law of the 
land. ” 


Great Britain holds similarly. In the case of The Emperor of Austria vs. 


Day and Kossuth, 2 Giffard, 628, the highest court of Great Britain held as 
follows: 


“The Law of Nations, wherever any question arises which is properly 
the object of its jurisdiction is here adopted in its full extent by the com- 
mon law of England, and is held to be part of the Law of the Land.” 

It must be remembered that the United States had been caught in every 


World War since our inception. This in spite of neutrality, embargo and cash 


and carry. We have tried in every conceivable way to avoid World-wide wars, 
and failed. 


Under the above statements of law, conceivably, the President could, within 
the confines of the powers he now holds, order our troops into action against 
an aggressor, anywhere in the world as a matter of our selfprotection. Any 
rule to the contrary could very easily cause our down fall as a nation. Cer- 
tainly we have intervened often in South America in behalf of our interests, 
through the office of our Chief Executive, and if in South America, without the 


advice and consent of our Congress, the Chief Executive could act similarly in 
other quarters. 


When the Republic of Columbia refused to ratify the treaties offered by 
the United States relative to our policy in Panama, President Theodore Roose- 
velt was later to admit that: “I took the Canal Zone.” Speech at University of 
California, March 2, 1911. (Autogiography.) 


In 1905, Germany threatened to collect debts owing German Nationals by 
the Republic of Santo Domingo by force. To forestall this act, President Theo- 
dore Roosevelt drew up an Executive Agreement which provided for the col- 
lection of Santo Domingan customs by officials of the United States who were 
to apply 45% of all collections to the needs of Santa Domingo and the rest to 
creditors such as Germany. When the president submitted the agreement to 
the Senate in the form of a treaty, that body adjourned without taking action. 
Meanwhile, American agents moved into the Customs Department of Santo 
Domingo and acted for the United States without the authority of the Senate 
by way of ratification. 


The president —_ his action on the following statement given the Senate 
in 1905: 


“The justification for the United States taking this burden and incur- 
ring this responsibility is to be found in the fact that it is incompatible 
with international equity for the United States to refuse to allow other 
powers to take the only means at their disposal of satisfying the claims of 
their creditors and yet to refuse itself, to take such steps.” 


A Dip. History of the U. S. Demis, Page 528. 
In view of the fact that the President may : yeheeu! our — forces into 


. 
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action without first securing permission of Congress in case of invasion or 
attack, the question then arises as to whether or not Congress cannot by law 
delegate powers, such as when properly circumscribed, give the President the 
power to aid in preventing aggression throughout the world. 


In the case of Marshall Field and Company vs. Clark, 143 U. S. 649, the 
United States Supreme Court has held: 


“The act of Oct. 1, 1890 (26 Stat. 612), section 3, authorizing the 
President to suspend, ‘for such time as he shall deem just’ the provisions of 
the act allowing the free importation of certain commodities as to any 
countries which impose upon the products of the U. S., duties which he may 
deem reciprocally unequal and unjust, cannot be considered a delegation of 
legislative or treaty making power, especially in view of the fact that from 


the foundation of the Government, Congress has Sreqqenty: invested the 
President with similar discretion.” 


On June 31, 1932, Congress passed a statute reading as follows: 


“Whenever the President finds that in any American country or in any 
country in which the U. S. exercises extrateritorial jurisdiction, conditions 
of domestic violence exist, which are or may be promoted by the use of 
arms or munitions of war procured from the U. S., and makes proclama- 
tion thereof, it shall be unlawful to export except under such limitations 

and exceptions as the President prescribes, any arms or munitions of war 
from any place in the United States to such country until otherwise ordered 
by the President or by Congress.” 


42 Stat. 361. 


When the Curtis-Wright Export Corporation failed to-follow the directions 


given by the President in relation to enforcement of the above statute, the United 
States Supreme Court held: 


“In deciding whether Congress has abdicated its essential legislative 
powers and delegated them to the Executive, and in determining whether 
or not the grant of power to ‘unfettered discretion’ or actually lays down 
an inteligible standard, due regard must be had to the nature of the power 
granted. If it relates solely to internal affairs, an act may be challenged 
as constituting an unlawful delegation of legislative power, while similar 


language used in an act relating to external or foreign affairs may be 
upheld. 


“In the realm of foreign affairs, the President already possesses a 
delicate, plenary and exclusive power as the sole organ of the Federal Gov- 
ernment in the field of international relations, a power which does not 
require as a basis for its exercise an act of Congress. The President, rather 
than Congress, has the better opportunity of knowing the conditions which 
prevail in foreign countries. Those considerations disclose the unwisdom 
of requiring Congress to lay down narrowly definite standards by which 
the President is to be governed in the field of international relations.” 


“BROAD DISCRETION MAY BE VESTED IN THE PRESIDENT 
IN DETERMINING WHETHER THE ENFORCEMENT OF NEUTRAL- 
ITY OR AN EMBARGO STATUTE WILL HAVE A BENEFICIAL EF- 
FECT UPON THE ESTABLISHMENT OF PEACE: IN DECIDING 
WHETHER HE SHALL INVOKE ITS PROVISIONS; IN DETERMINING 
WHEN IT SHALL CEASE TO OPERATE OR IN PRESCRIBING LIMI- 
TATIONS AND EXCEPTIONS TO ITS ENFORCEMENT. | 


U. S. vs. Curtis-Wright Export, Corp. 299 U.S. 304. 
If Congress may delegate power to the. President over exports ‘to ats 
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countries, it may also delegate power such as will enable the president to order 
troops into the field to combat aggression anywhere in the world. 


“Questions of Power,” ruled Chief Justice Marshall, ‘do not depend upon 
the degree to which it may be exercised ; if it may be exercised at all, it may 
be exercised at the will of those in whose hands it is placed.” Brown vs. Mary- 


land, 12 Wheaten 19. Actually the President holds this power regardless of 
Congress. 


But will the Senate ratify a treaty calling for the entry of the United 
States into a League with powers granted thereunder to a delegate permitting 
the delegate to order American troops into war against an aggressor Nation? 


Throughout our history, the Senate has achieved distinction of a sort in 
refusing to approve treaties submitted by the Executive. Usually, the Senate has 
acted on purely political reasons in so doing. The Senate in the past has re- 
fused to accept a treaty annexing Texas and later—Hawaii. The partisan at- 
titude of the Senate in refusing to accept the treaty offered by President Wil- 


son in the settlement of World War One had a profound influence on Germany 
in initiating World War Two. 


“A treaty for the annexation of Texas to the United States was signed 
at Washington by Mr. Calhoun, on the part of the U. S. and Messrs. Van 
Zandt and Henderson for Texas, on April 12, 1844. It was rejected by the 
Senate. Mr. Calhoun, the American Secretary of State, assured the gov- 
ernment of Texas that the loss of the treaty did not necessarily involve 
the failure of the project. It was admitted, said Mr. Calhoun, that what 
was sought to be effected might be secured by joint resolution, which would 


have the advantage of requiring only a majority of the two Houses instead 
of two-thirds of the Senate. 


“By a Joint Resolution approved Mar. 1, 1845, Congress expressed its 
consent to annexation, and it was approved by the President Dec. 29, 1845.” 


Moore, Int. Law Dig. I, 455-456. 


Under the same theory, Hawaii came into the Union, July 7, 1898. President 
McKinley, reporting on the entrance into the Union of Hawaii, in his annual 
message of Dec. 8, 1898, stated: 


“Pending the consideration by the Senate of the treaty signed June 
16, 1897, by the Plenopetentiaries of the U. S. and the Republic of Hawaii, 
providing for the annexation of the Islands, a joint resolution to accom- 
plish the same purpose by accepting the offered session and incorporating 


the ceded territory into the Union was adopted by Congress, and approved 
July 7, 1898. 


“I thereupon directed the U.S.S. Philadelphia to convey Rear Admiral 
Miller to Honolulu, and intrusted to his hands this important legislative 
act, to be delivered to the President of the Republic of Hawaii, with whom 
the Admiral and the U. S. Minister were authorized to make appropriate 
arrangements for transferring the sovereignty of the Islands to the United 
States. This was simply but impressively accomplished on the 12th of 
August last, by a delivery of a certified copy of the resolution to President 
Dole, who thereupon yielded up to the representative of the Government of 


the United States the sovereignty and public Dea! of the Hawaiian 
Islands.” 


Moore Int. Law Digest, Vol. I, P. 509-510. 


If Congress could close the First World War by a Joint Resolution dated 
July 2, 1921, after defeating the Versailles Tréaty bya Minority Vote, the Pres- 
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ent War or any war can be terminated in a similar manner and the closing 
would be equally constitutional or legal. 


67 Corpus Juris 429, Par. 195 ; 
Citing: 42 U. S. Statutes at Large, P. 105; c-40: 


The War Between the States was terminated by Presidential proclamation. 
“14 U. S. States at Large, P. 811-814 
“The Protector,” 12 Wall.-U. S. 700 
“Carter vs. U. S., III U. S: 609.” 


Probably the best rule is laid down in the matter of the powers of the 
president with regard to foreign relations was that uttered by John Marshall 


when a Congressman. Speaking in the House, the future diplomat, Secretary 
of State and Chief Justice stated: 


“The president is the sole organ of the nation in its external rela- 


tions and its sole representative with foreign nations.” Speech, March 
7, 1800. 


The reason for this rule is obvious. The president has sources of informa- 
tion not given other Federal officers. The President, and not Congress, has 
the better opportunity of knowing the conditions prevailing in foreign coun- 
tries. He has additional sources of information. All consular and diplomatic 
officials operate directly under this command. The president has the power to 
declare policy in the matter of foreign relations. Monroe spoke only with his 
cabinet and with Jefferson and Madison in laying down the rule covering our 
greatest triumph in diplomacy—the Monroe Doctrine—(aided greatly by the 
British Fleet). Under this power, President Jefferson incorporated all the 
territory of Louisiana into the Union, thereby doubling our area. 


If the President may throw our army and navy into Nicaragua, Panama, 
Mexico, Haiti and Santo Domingo in the protection of our vital interests with- 
out the consent of the House and Senate, certainly a similar effort expended in 
an attempt to prevent a world war would be equally lawful. We must remem- 
ber we have participated in at least four World Wars, at terrific cost, since our 
inception as a nation. Our great influence and our vast trading facilities and 
organizations inevitably bring us into war. Unless we take measures insuring 


peace through world organizations, we may reasonably expect further and 
greater wars. 


Time after time, this government has attempted to avoid war by passage 
of “non-intercourse,” “embargo” and “Cash and Carry” legislation, and always 


we have failed. We failed in the Napoleonic era; we failed in World War No. 
1; we failed in World War No. 2. 


Writing on the Non-Intercourse Embargo passed under President Jeffer- 
son, former President John Adams stated: 


“When a war with England was seriously apprehended in 1794, I ap- 
proved of an embargo as a temporary measure to preserve our men and 
property, but not with any expectation that it would influence England. I 
thought the embargo which was laid a year ago a wise and prudent measure 
for the same reason, namely, to preserve our seamen and as much of our 
property as we could get in, but not with the faintest hope that it would 
influence the British Councils. At the same time, I confidentally hoped 
that it would be raised in a few months. I have not censured any of these 
measures, because of the fond attachment of the nation to them; but I 
think the nation must soon be convinced that they will not answer their 
expectations. The embargo and non-intercourse laws, I think, ought not to 
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last long. They will lay such a dissatisfaction to the National government 
as will give great uneasiness to Mr. Jefferson’s successor and produce such 
distractions and confusions as I shudder to think of.” 


If we refuse to trade with belligerents, our trade suffers. If we trade 
with either of the belligerents, or with both, our ships are destroyed and our 
cargoes and men lost. Soon we are at war despite our laws of Neutrality, Non- 
intercourse, Embargoes and Cash and Carry. Of this situation in International 
Law, Sir. W. Harcourt, Historicus, 134, stated: 


“If the sale of munitions of war is held to be a breach of neutrality, 
instantly upon the declaration of war between two belligerents, not only 
the traffic by sea of all the rest of the neutral powers of the world would 
be exposed to the inconveniences of which they are already impatient, but 
the whole world trade of every nation of the earth which have hitherto been 
free, would be cast into fetters—It would give the belligerent the right of 
interference in every act of neutral domestic commerce, till at last the 
burden would be so enormous that neutrality itself would become more in- 
tolerable than war, and the result of this assumed reform, professing tu 
be founded on the principles of eternal justice, would be nothing less than 
universal and interminable hostilities. 


“For not only the vendor of the iron would have to be prevented from 
selling to the vendor of the gun, but the miner and machinist would have 
to be prevented from working for the vendor of the iron. A neutral sover- 
eign, therefore, would have either to stop all machinery by which the 
munitions. of war would be produced for belligerent use, or expose himself 


to a call for whatever damages his failure so to do might have caused either 
belligerent. 


“UNDER SUCH CIRCUMSTANCES, IT WOULD BE FAR MORE 
ECONOMICAL AND POLITIC TO PLUNGE INTO WAR AS A BELLIG- 
ERENT THAN TO KEEP OUT OF IT AS A NEUTRAL.” 

Moore, Int. Law Digest, 7-970. 


In the years of the past, we have tried by every method to avoid war, only 
to find ourselves plunged into costly engagements. The last war cost us the 
loss of 120,000 men. The belligerents lost 20 millions in dead. In money, the 
last war cost the taxpayers of the world over 300 billion. This war will cost the 
Union alone more than 400 billion. Probably forty million people will lose 
their lives, directly or indirectly in this war. Unless we league together, 
against all aggressors, through a Council backed by a Sheriff, we can confidently 
count on further and greater wars with mounting costs in dead and treasure. 


We must enter a League, organized to stop aggression, wherever it raises 
its head in order to save ourselves from general catastrophe. Wars can no 
longer be localized. Every war, potentially, is global in character, and of ne- 
cessity, since under our civilization today, it takes but a little to shift the 
balance of power. The boundary line between Germany, Holland, Belgium and 
Luxenburg and France has been far more costly to the United States in dead 


and blood and sweat and tears than our nearer Canadian or Mexican boundary 
lines. 


“Today an aggressor nation can strike with the speed of sound. The 
speed and surprise with which great damage was done our fleet at Pearl 
Harbor is only a mild warning of what might happen in the future. The 
new flying rocket bombs, our own highly developed bombers and the 
many electronic devices now in use are merely the forerunners of what the 
future will develop. The combination of overwhelming striking power and 
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speed, if used without warning in the dark of night, could very easily 
overwhelm whole nations in a few hours. Citizens will retire to their beds 
free men and awaken to find themselves enslaved.” 


New York Times, January 27, 1945. 

Incidents such as those of 1914 and 1939 must convince us that wars cannot 
be localized. A cold diplomatic attack upon Austria and Czecho-Slovakia, is 
just as conducive to World War as an Austrian-German attack upon Serbia by 
arms. Regarless of how a war starts, inevitably the Union is drawn into it. 


The world is one, and beyond compartmentization. As the poet Donne, wrote: 


“No man is an Island unto himself; every man is a piece of the Conti- 
nent, a part of the main; if a clod be washed away by the seas, Europe is 
the less as well as if a promontory were; as well as if a manor or the 
friends of thine were; any man’s death diminishes me, because I am involved 


in Mankind and, therefore. NEVER SEND TO KNOW FOR WHOM THE 
BELL TOLLS: IT TOLLS FOR THEE.” 


‘ 
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MISSOURI'S NEW CONSTITUTION 


by HERBERT U. FEIBELMAN, of the Miami Bar 


A top radio comedienne asked the question, “What has Dorothy Lamour 
got that I haven’t got?” The answer was obvious. 


The answer is equally obvious to the Pas en What has Missoui got that 
Florida has not got? 


Missouri has a new basic law, attuned to the needs of a great, progressive 
state—a Constitution that replaces a patchwork instrument adopted 70 years 
ago and amended 61 times. Missouri has taken a forward step to meet post- 
war needs in enterprising fashion, reflected in the improvements of the new 
Constitution over the old one, and yet the new instrument has retained many 
wholesome features of the old, notably the initiative and referendum. Ap- 
proximately 11,000 words were saved in the law adopted at the polls February 
27, 1945, which goes into effect March 29, 1945. All inconsistent laws remain 
in effect until July 1, 1946, and “the terms of all persons holding public office 
to which they have been elected or appointed x x x shall not be vacated” or 
effected. Courts continued to exist until changed or abolished by law. 


The new Constitution—as a striking example for Florida to follow—abolish- 
ed the office of justice of the peace, but provided that these officials continue 
to hold office until their terms of office expire, when they will be superceded | 
by magistrate courts. Article V, Sec. 18 provides: 


“There shall be a magistrate court in each county. In counties of 
30,000 inhabitants or less, the probate judge shall be judge of the magis- 
trate court. In counties of more than 30,000 and not more than 70,000 
inhabitants, there shall be one magistrate. In counties of more than 
70,000 and less than 100,000 inhabitants there shall be two magistrates. 
In counties of 100,000 inhabitants or more there shall be two magis- 
trates, and one additional magistrate for each additional 100,000 in- 
habitants, or major fraction thereof.” 


Rules of practice and procedure for all the courts of the state may be 
promulgated by the supreme court. Says the Constitution: 


“The rules shall not change substantive rights, or the law relating 
to evidence, the oral examination of witnesses, juries, the right of trial 
by jury, or the right of appeal.” 


Important is the provision that the supreme court, to make the greatest 
use of available man power, “may make temporary transfers of judicial per- 
sonnel from one court to another as the administration of justice may require. om 
The highest court can sit in banc or divisions. 


Those who fear the encroachment of government by administrative bodies 
may take comfort from the new Missouri Constitution in its provisions that— 
all final decisions, findings, rules and orders of any administrative 
officer or body existing under the Constitution or by law, which are 
judicial or quasi-judicial and affect private rights, shall be subject to 
direct review by the courts as provided by law; and such review shall 
include the determination whether the same are authorized by law, 
and in cases in which a hearing is required by law, whether the same 


are supported by competent and substantial evidence upon the whole 
record.” 


Judges and magistrates can be removed from office, when they cannot 
discharge their duties with efficiency “by reason of continued sickness 
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or physical or mental infirmity” by order of a committee composed of 
three judges of the supreme court, one judge of the court of appeals, 
and three circuit judges, after notice and a fair hearing. The judge 
removed gets one-half of his pay to the end of his term. 


The new Constitution adopted the provisions of the old constitution, where- 
by non-partisan commissions nominate and submit to the governor names of 
persons to fill vacancies in the judiciary. The people may vote on whether a 
judge shall remain in office. This right existed under a widely publicized 
amendment to the old Constitution, and remained a conspicuous experiment by 
the State of Missouri and an answer to the appeal that the judiciary should not 
be beyond the vote of the people. 


Missouri faces a problem similar to that presented to the State of Florida 
—the needs of a great and growing city. Missouri has the City of St. Louis, 
which, by a rare coincidence, has the same area as the City of Miami, approxi- 
mately 60 square miles. The great boom of 1925 and the war itself, with its 
industries and its military establishments and its requirements of hospitaliza- 
tion and rehabilitation, has made of the lower East Coast metropolis a city 
estimated to have at this time nearly 300,000 people and destined to have, ac- 
cording to Federal estimates, a population of 600,000 in the very near future. 
What shall be done to provide this municipality with efficient yet economical 
processes of government? Missouri has answered that question in so far as 
it affects Missouri’s largest municipality; the City of St. Louis. Article VI, 
Sec. 30, provides: 


“The people of the city of St. Louis and the people of the county of 
St. Louis shall have power (1) to consolidate the territories and govern- 
ments of the city and county into one political subdivision under the 
municipal government of the city of St. Louis; or, (2) to extend the 
territorial boundaries of the county so as to embrace the territory with- 
in the city and to reorganize and consolidate the county governments of 
the city and county, and adjust their relations as thus united, and there- 
after the city may extend its limits in the manner provided by law for 
_other cities; or, (3) to enlarge the present or future limits of the city 
by annexing thereto part of the territory of the county, and to confer 
upon the city exclusive jurisdiction of the territory so annexed to the 
city; or, (4) to establish a metropolitan district or districts for the 
functional administration of services common to the area included 
therein.” 


A plan for the execution of the powers thus conferred shail be prepared 
by a board appointed by the mayor of the city and the judges of the circuit, 
probate and county courts. Such plan becomes effective upon approval by the 
people in the city and county effected. 


The right of local self-government received especial recognition under 
the new Constitution. Permission is given two or more counties, not in excess 
of ten, to cooperate in the performance of any governmental function, such as 
the maintenance of airports, parks almshouses and roads. Any county having 
a population over 85,000 may draft a charter for its own government. The 
general assembly may provide alternative forms of government for any class 
of counties, and give the voters the right to choose between the present form 
of government and the alternative forms. 


Each city having a population more than 10,000 “may frame and adopt 
a charter for its own government.” The voters decide whether they wish a 
commission chosen “to frame a charter.” 


| 
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Women are given the right to sit on juries under the new law, but such 
jury service is not mandatory. 


In the field of legislative procedure, Missouri has taken progressive steps 
in authorizing one-third of the members of either house to take a bill from a 
committee for consideration by the house itself. Each committee is required 
to keep a public record indicating how each member voted on every bill. The 
new Constitution assures continuance of the committee on legislative research. 


A constitutional amendment may be initiated by the people themselves 
through petition, although the percentage under the new Constitution has been 
increased from five per cent to eight per cent. 


The basic representation in both chambers of the legislature, fixed by the 
old Constitution, continues, but the new instrument calls for senatorial re- 
districting. The governor is directed to appoint a bipartisan commission for 
such purpose. 


Interest rates of 30 to 36 per cent charged by small loan companies have 
been outlawed. 


The executive department has been extensively reorganized. The governor 
is given the power to assign each of the existing seventy boards and bureaus 
to that division of the executive department to which its work is germane. 
It is believed, according to an address to the people from the Constitutional 
convention, that the new plan “will simplify administration, and eliminate 
duplication of effort, thus facilitating the work of the department and reducing 


the cost of administration.” State hospitals and penal institutions will operate 
under a merit system. 


Impeachment of public officials is transferred from the senate to the su- 
preme court, except in the cases of the governor and members of the supreme 
court, who must be tried before a commission of seven eminent jurists elected 
by the senate. In the “Address to the People,” the delegates ventured the opinion 
that the new procedure for impeachment “affords a modern procedure, which 
is less expensive and less cumbersome than trial by the senate under the old 
Constitution.” As a matter of fact, the Missouri plan might well be considered 
by the Congress of the United States as a distinctly more efficient procedure 
than the archaic method now provided by the Federal Constitution. 


At the general election in 1962 and every twenty years thereafter, the 
secretary of state shall, “and at any general or special election the general as- 
sembly may,” submit to the electors of the state the question, “Shall there be 
a convention to revise and amend the Constitution?” If the voters call for a 
convention, the governor shall call an election to select delegates. Thus the 
people of Missouri have the unqualified right every twenty years to re-write 
or amend their basic law, and are not at the mercy of the state legislature, which 
may not represent the majority of the people of the State. Despite the esti- 
mated necessity of enacting between 3,000 and 10,000 measures to put the new 
Constitution in effect, Missouri has taken a great step forward in giving the 
people good government and in paving the way for post-planning of a high order. 


FLORIDA’S TIME FOR DECISION 


The mere recital of the outstanding features of the new Missouri Consti- 
tution demonstrates to any fair mind that Florida’s sixty-year old basic law 
is outmoded, antiquated—without ordered plan and inadequate to the needs of 
the post-war development that awaits the mind and genius of America’s re- 
turning soldiers. There is no defense to the present Constitution. 
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The inadequacy of the Florida Constitution can be understood when the 
people consider the circumstances under which the present document was adopted. 
The previous constitution of 1868 was framed and adopted as a condition to 
the re-admission of Florida to the Union after the War between the States had 
ended. Florida had tendered the Constitution of 1865, but it was not acceptable 
to the National Congress and the Constitution of 1868, with the great control 
that was vested in the Executive, became the organic law of Florida. The 
carpet-bagger had been gotten rid of in 1885. White supremacy was established, 
and a document was provided whereby this supremacy was assured. The time 
was the eve of the Gay Nineties. There were no automobiles on the street. 
Radio was yet to enlighten our people and link Americans from Coast to Coast. 
Wireless telegraphy was yet unknown. Our great road program had not begun. 
Florida had a population of 338,406, scattered through 39 counties. We now have 
1,897,414 people in 67. The Lower East Coast was almost untouched by the 
magic hand of man. What was then Dade County—before Palm Beach and 
Broward Counties were separate counties—had a total population, according 
to the Florida census, of 333 people. In 1940 the five most populous Senatorial 
Districts had a combined population of 869,665, which represented approximately 
44% of the population, whereas this same territory in 1885 had a combined 
population of 31,171, representing 10% of the total population of the state. 


Today, under the oft amended Constitution of 1885, we have 38 Senators’ 
and 95 Representatives: in 1885 there were 32 Senators and 68 Representatives, 
whereas the population of the state in 1885 was 338,406, and in 1940 it was 
1,897,414. It is readily apparent, therefore, that if the Democratic principle 


is for the majority to rule, then we have no real democracy in Florida. We 
cite a few further examples: 


In 1943, Dade County is accredited with a population of 294,445, and had 
one state senator.* We have listed below just a few senatorial districts, each 
of which also has one senator: 


District County Population 
1st Santa Rosa and Okaloosa __....28,985 
4th Jackson 34,428 
5th Liberty, Franklin and Wakulla 15,206 
6th Gadsden : 31,450 
8th Leon _. 31,646 
9th Hernando and Citrus 11,487 
10th Madison 16,190 
14th Columbia 16,859 
15th Bradford and Union 15,811 
16th Nassau 10,826 
17th Suwannee 17,073 
21st Levy 12,550 
22nd Jefferson 12,032 
23rd Lake 27,255 
29th Clay and Baker 12,978 


You will thus observe that the voice of 294,445 in Dade County is only a 


fraction of the voice of the same number of people in 21 counties, whose total 
population is 294,776. 


We do not have representative government in Florida! 


*The representation in the Lower House reflects similar want of Paeereneteten of a majority 


9, has 3 representatives, 
while Okeechobee, Liberty and Flagler Counties, with a combined population of 9,760, have, together, 
a like number of representatives. ' 


of the people. Thus: Dade County, with a population in 1940 of 267, 
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What has happened during the past 59 years? First and foremost there 
has been the phenominal development of the lower East Coast of Florida, most 
of which has been reflected in the cities—in the urban population. Possibly 
no other state in the Union has shown such a rapid increase in population in a 
given section. Throughout the state, the same thing has happened as has 
happened in many states of the Union; there has been a steady shift of popu- 
lation from rural to urban centers—from the country to the city. In other 
words, the march of science and commerce has been manifest in the tremendous 
growth of our cities at the expense of our rural sections. We need not go 
back farther than the turn of the century to show you that Florida has shared 
this experience. We give the rural and urban populations for 1900, 1910, 1920, 


and 1930 and the respective percentages of these populations in this state and 
in the country at large: 


1900 
Total Rural Urban % Rural 
Dade County 4,955 4,955 100.0 
Florida 528,542 421,511 107,031 79.7 
1910 
Dade County 11,933 6,462 5,471 54.2 
Florida 752,619 533,539 219,080 70.9 
1920 
Dade County 42,753 13,182 29,571 30.8 
Florida 968,470 612,645 355,825 63.3 
1930 
Dade County 142,955 17,527 125,428 12.3 
Florida 1,468,211 708,433 759,778 48.3 


The respective rural and urban populations of the country at large for 
these years were: 


1900 
Total Rural Urban % Rural 
75,994,575 45,197,390 30,797,185 59.5 
1910 
91,972,266 49,348,883 42,623,383 53.7 
1920 - 
105,710,620 51,406,017 54,304,603 48.6 
1930 
122,775,046 53,820,223 68,954,823 43.8 


Can it not be understood, therefore, why a Constitution drafted to insure 
_ a fair representation founded on the distribution of population as it existed in 
1885 should in this day and time be outmoded—unrepresentative of the people — 
of the entire state? 


Florida is not alone in the inequality of representation in the legislature— 
in the inability of the majority of the people to rule. The condition is almost 
country-wide and such condition has obtained for many years, and yet it con- 
travenes a fundamental of democratic government. At least one high court 
(Stiglitz v. Schardiah, 239 Ky. 199, (1931), according to Professor David O. 
Walter of the University of Illinois, has pointed out the fact: 


“Equality of representation in the lawmaking tax-levying bodies 
is a fundamental requisite of free government, and no unbiased, fair 
‘or just man has any right to claim a greater share of the voting power 
of the people than is granted to every other. man similarly situated. 
‘It is vain for the people to hope for reforms of abuses .or righteous 
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results in legislation if legislative bodies are not fairly representative 
of the spirit, purpose, and will of all the people without discrimination.” 


Continuing, in his brilliant article, “Reapportionment and Urban Represen- 
tation” in the January, 1938, issue of The Annals of the American Academy of 
Political and Social Science, Professor Walter says: 


“The result of the combination of constitutional provisions and 
legislative failure to reapportion is a general over-representation of the 
less populous areas as compared with the urban districts. Although in 
twenty-one states the urban population is now in a majority, in only 
eleven of them can that majority control the legislature.” 


He shows how this “over-representation” discriminates against many of 
the leading cities—Atlanta, Baltimore, Los Angeles, New York, Portland, Provi- 
_dence, San Francisco, Chicago, Detroit, Minneapolis, St. Louis, Kansas City, 
and others. He has prepared a unique table, which shows the percentage of 
urban population and representation in the several legislatures. We give just 
a few: 


State Urban Population Urban Population 

1930 Senate House 
Alabama 28.1 11.4 17.0 
California 73.7 35.0 81.2 
Georgia 30.8 9.8 13.5 
Kentucky 30.6 15.8 19.0 
Maryland 59.8 24.1 35.0 
Texas 41.0 19.4 21.3 
Florida 51.7 31.6 40.0 


The question arises how can we expect any better Constitution in so far 
as representation is concerned if the convention is patterned after representa- 
tion in the Lower House, as required by Article XVII, Section 2, of our Constitu- 
tion. The answer has been that in event of a constitutional convention chiefly 
men of high caliber will offer themselves as delegates, men who will consider 
the welfare of the entire state rather than the political advantages which sec- 
tions of the state and minorities now enjoy under our antiquated Constitution. 


The statement is made that this is no time to frame a new Constitution, 
as thousands of our young men are in the armed forces, and cannot participate 
in the task. Furthermore, it is claimed that the times are out of joint, and we 
should await normal conditions to write a Constitution. The new Constitution 
of Missouri is a full answer to both objections. Times were out of joint when 
the masterful document was written. In 1942, after the war began, Missouri 
decided to draft a new Constitution. These war days are days when men think. 
They are “the time for decision.” Florida has learned and Florida has profited 
from the great economic growth and development of the past half century, 
except in the field of constitutional law. Our population has shifted. We are 
no longer a rural state. Industry and commerce have come with the passing’ 
of the horse and buggy. Let Florida not make the mistake which Dr. Austin 
F. Macdonald, professor of political science of the University of California, has 
pointed out in his scholarly book, “American State Government and Admin- 
istration.” He says: “The theory that every man’s vote is as good as his neigh- 
bor’s has won general acceptance, save only when urban and rural voters are 
compared. Yet many persons still contend quite seriously that ‘justice and 
equality’ can best be secured by giving the farmer two or three times as much 
voting power as the city dweller. x x x Nearly every constitutional convention, 
except in those states where great cities have not developed, is called upon to 
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decide whether representation shall 
be based upon population or cow pas- 
tures. So far the cow pastures have 
had the better of the argument.” 


The question for patriotic Flor- 
idians to decide is, Shall the majority 
rule obtain in Florida? Are we going 
to continue to have taxation without 
representation? 


LAWYERS IN THE 
ARMED FORCES 


LT. COL. ED R. BENTLEY has re- 
cently had the good fortune to find 
his son, First Lt. Ed Dick Bentley in 
a prison camp at Munchen, Germany. 
He was reported missing May 6th, 
1944. Col. Bentley, Lakeland attor- 
ney, has been overseas two years with 
the Judge Advocate General’s Depart- 
ment. 


MAJOR WILLIAM FISHER, Pen- 
sacola Attorney, who has been over- 
seas for the past two and one-half 
years recently arrived.in Pensacola 
for a 45 day furlough. He was sent 
to England in August 1942 and later 
saw service in the African campaign 
and the Sicilian and Italian battles. 


LIEUT. COL. MARION W. GOOD- 
ING, former Jacksonville attorney, has 
received the Bronze Star Medal for 
“meritorious achievement in action” 
from March 2 to March 22, 1945, in 
Germany. 


FIRST LIEUT. SIDNEY H. TAY- 


LOR, former DeLand attorney, was re- 
cently promoted to his present rank 
at a Marine Air base in Mindanao, 
Philippine Islands, where he is inter- 
rogating and briefing Marine dive 
bomber pilots. 
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plete in two standard C. J. S. volumes at moderate cost, 
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